
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



BOOK REVIEWS 147 

erally far above that ordinary level of information which we demand of 
other men. The accumulation of every scrap in his works that has to do 
with the law, technically or otherwise, and the weighing of it all with refer- 
ence to his age, his sources, the lore back of it and the rest, would be a de- 
lightful piece of work, but it would bring us no nearer a verdict. There 
is much in life, in art, in criticism that must ever remain in a state, pendente 
lite. 

Felix E. Schelling, Ph.D., Litt.D., LL.D. 

Professor of History and English Literature, 
University of Pennsylvania. 



Le Droit International Public Positif. Par. J. de Louter, Professeur 
de Droit international public a l'Universite d' Utrecht. Published by the Car- 
negie Endowment for International Peace. Oxford University Press, 
New York City, 1920, 2 vols., pp. xi, 576, vi, 509. 

This is one of the publications of the Carnegie International Peace 
Foundation. The author has occupied the chair of international law at the 
University of Utrecht for more than twenty-five years and has written 
much on international law and political science. He has frequently served 
as commissioner on administration of the Dutch East Indies. It was his work 
Staaten Administratief Recht van N ederlandsch-Indie , published some 
twenty years ago, that brought him favorable recognition among scholars in 
this country. In 1910 he published this work on international law at the 
Hague under the title of Het Stellig Volkenrecht. He used the word "stel- 
lig" ("positive") to emphasize his doctrine that public international law is 
"positive law," that is, distinctly outside the sphere of mere philosophy or 
morals. At that time this had a special significance because Dr. Thomas 
Baty, the distinguished English barrister, only the year before had published 
his International Law, in which he had opposed a permanent international 
court because it would be governed by merely "legal" principles. Dr. Baty 
was answered not only by de Louter but also in France by Leon Bourgeois, 
the wide-famed statesman, in his Pour la Societe des Nations (1910), embrac- 
ing his speeches delivered at the First and Second Hague Conferences, urg- 
ing acceptance of principles to constitute a recognized corpus of positive 
public international law. It now belongs to history that the Second Hague 
Peace Conference did go so far as to render obsolete most of the books on 
the subject then extant. 

In consequence of the erudition, clarity and modernity revealed in the 
work of Professor de Louter, the Trustees of the Carnegie Foundation en- 
gaged him to prepare in French a new edition to form part of the Interna- 
tional Law Series that the Foundation was then preparing for publication in 
that language. The outbreak of the World War threatened to end the en- 
terprise, but the Trustees prevailed upon the professor to continue his work, 
with the understanding that he should limit his doctrinal exposition of the 
subject to the period immediately before hostilities began. This, as he says 
in the Preface, was "presenter une image fidele du droit positif en vigueur 
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au moment meme ou il devait subir une epreuve fatale." In explaining 
the apparent futility of now publishing a treatise of the law as it was up 
to 1914 "mais bouleverse et a peu pres detruit depuis lors" he expresses the 
hope that he is presenting public international law such as it will be when 
"il est pret a se relever pour recommencer une carriere honorable et utile." 

While some specialists will not agree with all the views of the author, 
there is bound to be common accord that the work contains evidences of 
painstaking and limitless research, impartial consideration of the divers 
authorities in other lands and many languages and a just appreciation ofl 
their weight. Few periods, and, indeed, still fewer countries, have escaped 
the reach of his erudite mind and indefatigable energy. 

For the United States, Kent's Commentaries are cited on the second 
page and in the very first note, followed through the two volumes by 
quotations from many other authoritative writers and distinguished states- 
men, including Franklin, Webster, Sumner, Wheaton, Woolsey, Lieber, 
Wharton, Choate, Root, and others not so well known — some being cited 
many times. John Bassett Moore, our leading international jurist, recently 
selected as one of the judges of the Permanent Court of International Jus- 
tice, is frequently quoted with marked approval. 

A most valuable feature of the work is this great mass of supporting 
authorities, constituting firm and indestructible pillars for the whole work, — 
textually and exegetically. The logical order, the cogent reasoning, the inter- 
esting anecdotal and historical references employed to elucidate the various 
propositions advanced in clear and cultured modern French will strongly ap- 
peal to serious readers, whether lawyers or laymen. The author seeks no 
model for his plan of treatment. There are but three divisions of the work : 
The first is the Introduction, comparing various definitions and marking the 
traditional eras— Prior to 1648, From 1648 to 1815, and From 1815 to 1914. 
The next is Droit mattriel, embracing subjects and objects of international 
law and basic treaties, and the third is Droit formel, comprising the organs 
or instrumentalities of international affairs, conflicting interests, war and neu- 
trality. 

It is in the Introduction that the author reveals his special doctrinal 
views upon the "positive" basis of public international law. He makes a de- 
lightfully logical distinction between "origin" and "source" and signals the 
confusion that has at times arisen from treating them as synonymous. "La 
metaphore est empruntee a la naissance des fleuves et rappeile aussi- 
tot qu'on ne parle pas ici de la veritable origine de l'eau, que reste cachee 
dans le sein de la terre, mais simplement de l'endroit ou elle vient a la 
lumiere qui en baigne la surface" (I, 42). He gives notice that he will not 
deal with law in the meaning of origin, but only "source," as indicating "sa 
forme perceptible, ou le droit international se manifeste." Few writers have 
equalled the attractive manner in which the author has presented the phases 
of the relation of international law and other sciences and the historical de- 
velopment of the subject. Where he admits lack of unanimity of opinion 
he presents the conflicting authorities fairly and dispassionately. He stands 
for the doctrine: "L'arbitrage n'est applicable qu'aux conflits juridiques" 
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(II, 191) and devotes many pages to outlining the formative steps for an 
international tribunal along the lines considered at the Second Hague Con- 
ference. 

It is gratifying to know that many of his ideas correspond with those 
which last year Mr. Root successfully urged before the Committee in- 
vited by the Council of the League of Nations to prepare a plan for the Per- 
manent Court of International Justice, the judges of which have but lately 
been elected. 

Among the particularly interesting sections are those covering "Les 
Conflits" (II, Sees. 37-41), under which the history of peace efforts is 
narrated. Here the author shows an extraordinary familiarity with legal 
literature in this country by citing the two works of Thomas Willing Balch, 
the scholarly Philadelphia lawyer-author, on Emeric Cruet, the great French 
advocate of arbitration of the seventeenth century, and the translation of his 
little work called Le nouveau Cyne (II, 113). Not many, even in America, 
know of these two privately printed and highly prized books. It is not sur- 
prising, therefore, to also find a thorough consideration of peace efforts 
in this country, including the founding of the still active American Peace 
Society in 1828 as an enlargement of similar societies in three states in 1815, 
founded by David Dodge and Noah Worcester, and references to the 
pamphlet of William Ladd, published in 1840, proposing a conference of 
delegates from all civilized nations to fix international law by treaty and 
assure peace by the creation of an international court of justice (II, 114)- 
It is a striking coincidence that the man who then vainly urged these ideas in 
Europe and the man who successfully urged them in 1920 had the same given 
name — Elihu Burritt and Elihu Root. 

The author is not of those who believe war can be abolished, but he 
quotes with approval Parieu, the great French pacifist : "La paix eternelle est 
impracticable mais indefiniment approximable" (II, 220). As to the steps 
in that direction, particularly by restriction of armaments, now so apropos, 
the reader will nowhere find a more interesting and learned historical re- 
view, including every shade of opinion the various governments and publicists 
have entertained (II, 109-126). The reason for the failure of the Second 
Peace Conference on the armament question is simply put: "Une mutuelle 
mefiance empecha toute entente des puissances europeennes quant a la restric- 
tion eventuelle de leurs forces na vales" (II, 323). Attention is called, how- 
ever, to the treaty between Argentina and Chili in 1902, renouncing naval 
construction then in progress, agreeing to diminish their squadrons and de- 
claring a naval holiday for five years. This led to the erection of the 
peace monument on the mountainous boundry line between the two coun- 
tries known as "The Christ of the Andes." 

The author evidently found it difficult to confine his work to the status 
of international law in 1914, for in many instances he has referred to the 
Great War. As to neutral territory being crossed by belligerent troops, 
he says in a note : "En 1914, les armees allemandes traverserent la Belgique 
malgre ses protestations, malgre sa neutralite permanente et garantie" (II, 
423). Under the heads relating to submarine and aerial war engines, he has 
also deemed it permissible to utilize data of the late conflict. 
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No reader of this work can fail to be impressed by its many high quali- 
ties, but he will experience some chagrin and be put to unnecessary trouble 
by the lack of index, list of authorities, explanation of abbreviations and 
adequate table of contents. There are also a few mistakes in the names 
of authors cited and occasional errors in spelling. As illustrations — "Sumner" 
is cited as "Summer," "Willing" is given as "William," and "impraticable" is 
spelled "impracticable." These features are regrettable in so valuable a 
work, and somewhat surprising in view of the manifest expense of produc- 
tion and the typographical reputation of the Oxford University Press. The 
need of index and list of authorities is really great enough to warrant pub- 
lishing them as an addendum, which it is hoped will be done. 

William W. Smithers. 
Philadelphia, Pa. 

The American Philosophy of Government. Essays by Alpheus Henry 
Snow. G. P. Putnam's Sons, The Knickerbocker Press, New York City, 
1921, pp. in, 485. 

This volume, which is made up of a number of essays published by the 
author from time to time during the period extending from 1906 to 1919, 
takes its title from an essay reprinted from The American Journal of Inter- 
national Law for April, 1914, and now given the first place in this collection. 
But the author's theory of this so-called "American Philosophy" permeates 
all the essays and constitutes the fundamental basis for the conclusions reached. 

This theory regards our system as finding its most definite statement in 
the Declaration of Independence, and as intended to safeguard primarily the 
rights of the individual. "To secure these rights governments are instituted 
among men, deriving their just powers from the consent of the governed."' 
These governments are therefore in the nature of the agents of the gov- 
erned, and their authority is properly circumscribed and limited by the under- 
lying consent, and may not be construed as extending to unjust ends: 
the courts constitute the natural and safest machinery for establishing these 
limitations, and this explains their power in the American system to invali- 
date legislation which exceeds the authority of the Government, the people's 
agent. 

In these principles the author finds a basis for the delimitation of the 
country's colonial power — that it may be exercised in the nature of leadership 
for the benefit of our possessions, but not in an imperial fashion for our 
own advantage. 

He also derives important conclusions with respect to international rela- 
tions, contending that the fundamental purposes and ideals of our institutions 
cannot be preserved by federation with other states established upon a differ- 
ent underlying theory, especially if to such federation is given compulsive 
power. Rather, it is contended, is it to be desired that the international 
relations should be conducted under a looser association functioning pref- 
erably by way of conciliation instead of by way of arbitration or judicial 
determination, and exercising such authority as it exerts by a process which 
the author calls "Judicative Conciliation." By this term he describes ad- 



